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PUBLICATION AND TYPING RULES

1) “Human Rights Review” is an internationally refereed journal that is being published
semi-annually. The journal publishes articles written in English. The journal may decide
to publish any article that has not passed the referee auditing of the Editorial Board or
that has not been sent to the referee. In such a case, this is notified in the article.

2) Articles that are sent to the journal cannot be less than 3000 or more than 20.000
words. Each article should include a summary of 150-200 words and 3 to 8 key words.
The summary and key words should also be written in English.

The footnotes in the article should be given at the end of the page. The article should be
written with font type Times New Roman, font size 12 and aligned to the left and the
right. Source of reference should take place at the end of the article the article should not
exceed 14 word and the article should have a “Conclusion” part.

3) The responsibility of the article belongs to the author. The articles that are sent to the
journal should not have been previously published at any other place. In case it has been
published at any other place, the copyright should belong to the author.

4) The authors of the articles are paid 10 Euros per 200 words. For articles that have
passed referee auditing, 20% of the copyright royalty is paid to the referee.

5) The articles pass at least one and at most two referee audits depending on the Decision
of the Editorial Board. A “Referee Assssment Form” for articles that hae not been
qualified for publication, is sent by e-mail to the author of the article.

6) Articles are sent online to www.humanlawjustice.gov.tr or by e-mail to taa@adalet.
gov.tr, hrr@taa.gov.tr

7) Within a period of one month, it is decided whether or not the articles shall be
published and the author is accordingly notified by e-mail. Copyright royalty for the
articles, which are qualified for publication, is paid to the author within two weeks.

8) The copyright of all the articles published in the journal belongs to the Turkish Justice
Academy.

REGELN FUR DIE PUBLIKATION UND BEITRAGE

1) “Human Rights Rewiew” ist eine halbjdhrlich erschienende Zeitschrift mit
internationaler Redaktion. In der Zeitschrift werden Beitrdge in Deutsch, Englisch und
Franzosisch verdffentlicht. Die Redaktion kann fiir die Verdffentlichung eines Beitrages
ohne vorherige Redaktion entscheiden und hat dies im Beitrag zu vermerken.

2) Eingesendete Beitrdge konnen nicht kiirzer als 3000 Wortern und nich ldnger als
20.000 Wortern sein. Jeder Beitrag muss iiber eine Zusammenfassung von 150 bis 250
Wortern sowie iiber 3 bis 8 Schliisselbegriffe verfiigen. Die Zusammenfassung und die
Schliisselbegriffe sollen zusitzlich auch in Englisch verfasst sein.
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Bei den Beitrégen ist das FuPnotensystem anzuwenden. Der Beitrag ist in der Schriftart
Times New Roman und mit der Schriftgrofe 12 als Blocksatz zu verfassen. Am
Schluss des Beitrages muss das Quellenverzeichnis vorhanden sein. Die Uberschrift
des Beitrages darf nicht langer als 14 Worter sein und der Beitrag muss iiber einen
Schlussteil verfiigen.

3) Die Verantwortung des Beitrages trdgt sein Autor. Eingesendete Beitrdge diirfen
vorher nicht woanders veroffentlich sein. Falls sie doch vorher veréffentlicht wurden, so
muss der Autor {iber dessen Urheberrechte verfiigen.

4) Dem Autor werden fiir 200 Worter etwa 10,- Euro Urhebergebiihr gezahlt. Bei
redigierten Beitréigen erhdlt der Redakteur 20% der Urhebergebiihr.

5) Die Beitrage werden nach Entscheidung der Redaktion durch mindestens ein und
hochstens zwei Redakteure redigiert. Nich zur Veroffentlichung freigegebene Beitrige
werden mit dem “Bewertungsbogen” per E-Mail dem Autor bekannt gegeben.

6) Die Beitrdge werden online iber www.humanlawjustice.gov.tr oder per E-Mail hrr@
taa.gov.tr eingesendet.

7) Uber die Verdffentlichung der Beitriige wird innerhalb einem Monat entschieden und
der Autor per E-Mail dariiber informiert. Die Urhebergebiihr fiir die zur Veroffentlichung
freigegebenen Beitrage wird innerhalb von zwei Wochen dem Autor ausgezahlt.

8) Urheberrechte aller in der Zeitschrift verdffentlichten Beitrdge gehen der Tiirkischen
Justizakademie iiber.

REGLEMENT DE DIFFUSION ET D’ORTHOGRAPHE

1) “Human Rights Rewiew” est une revue publiée deux fois an a arbitrage internationale.
La revue contient des articles publiés en allemand, en francais et en anglais. Le Conseil
de Publication pet décier de publier un article qui n’est pas envoy¢ ou n’est pas passé par
la surveillance de I’arbitre et cette situation se précise dans I’article.

2) Les articles envoyés a la revue, ne peuvent pas étre composés de moins de 3000 mots
et de plus de 20.000 mots. Dans chaque article il doit y avoir un résumé de 150 et 250
mots et 3 a 8 mots contenant des mots-clés. Les résumés et les mots doivent également
étre écrits en anglais.

Dans les articles les postscriptums placés sous la page doivent étre utilisés. L’article doit
étre écrit en 12 points, avec Times New Roman au format centré et a la fin de I’article la
source doit étre indiquée. Le titre de Iarticle ne doit pas dépasser 14 mots et doit avoir
une partie “Conclusion”.

3) La responsabilité du texte appartient a son auteur. Les articles envoyés a la revue ne
doivent pas étre déja publiés, le droit d*auteur doit appartient a I’auteur.

4) Les auteurs d’articles son payés environ 10 Euro pour 200 mots. Dans un article passé
par la surveillance de I’arbitrage, le 20% de la redevance payé a 1‘abitre.
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5) Avec la décision du Conseil de Publicaiton, I’article est contrdlé par au moins
un ou au maximum par deux arbitres. “la forme de surveillance” de 1’arbitrage
qui appartient aux textes qui ne convient pas a la publicaiton est avertie a leurs
auteurs par e-mail.

6) Les articles sont envoyés en ligne aux adresses
www.humanlawjustice.gov.tr ou hrr@taa.gov.tr

7) La publication ou non-publication des articles se définit au cours d’un mois
et avertie par un e-mail a son auteur. La redevance des articles convenables a la
publication est payée dans deux semaines.

8) Le droit d’auteur de tous les textes publiés dans le revue appartient a
I’ Académie de Justice de la Turquie.

YAZIM VE YAZIM KURALLARI

1) “Human Rights Rewiew” yilda iki kez yayimlanan uluslarasi hakemli bir
dergidir. Dergide Almanca, Fransizca ve Ingilizce makaleler yaymlanmaktadir.
Dergi Yayin Kurulu hakem denetiminden gegmeyen veya hakeme gonderilmeyen
bir yazinin yayimlanmasina karar verebilir ve bu durum makalede belirtilir.

2) Dergiye gonderilen makaleler, 3000 kelimeden az ve 20.000 kelimeden ¢ok
olamaz. Her makalede 150-200 kelime aras1 6zet ve 3-8 kelime arasi anahtar
kalemeler bulunmalidir. Ozet ve anahtar kelimeler aryirca ingilizce yazilmalidur.

3) Makalelerde sayfa alt1 dipnot sistemi kullanilmali, makale 12 punto Times
New Roman ile iki yana yash olarak yazilmali ve makale sonunda kaynakga
gosterilmelidir. Makale ad1 14 kelime yi gegmemeli ve makalede “Sonug” kismi
olmalidir.

4) Makale yazarlarma 200 kelime i¢in yaklasik 10 Euro telif iicreti ddenir.
Hakem denetiminden gegen bir yazida telif ticretinin %20°si hakeme 6denir.

5) Makaleler Yayin Kurulu Kararti ile en az bir ve en ¢ok iki hakem denetiminden
gegirilir. Yayimlanmasi uygun bulunmayan yazilara ait ‘Hakem Degerlendirme
Formu’ yazarina e-postayla bildirilir.

6) Makaleler www.humanlawjustice.gov.tr adresinde online olarak veya taa@
adalet.gov.tr adresine e-postayla gonderilir.

7) Makalelerin yayimlanip yayimlanmayacagi bir ay iginde belirlenir ve
yazarina e-posta ile bildirilir. Yayimlanmasi uygun goriilen makalelerin telif
ticreti iki hafta iginde yazarina 6denir.

8) Dergide yayimlanan tiim yazilarin telif hakki Tiirkiye Adalet Akademisine
aittir.
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A SHORT CRITIQUE OF THE JUDGEMENT OF THE
EUROPEAN COURT OF HUMAN RIGHTS ON ARTICLE 301 OF
THE TURKISH PENAL CODE’

Asst. Prof. Dr. Selman DURSUN™

ABSTRACT

The European Court of Human Rights (ECrtHR) has concluded in the case of Ak¢am
v. Turkey that art. 301 Turkish Penal Code (TPC) does not meet the “quality of law”
requirement attached in the Court’s settled case-law to art. 10 subsection 2 European
Convention on Human Rights (ECHR), because of its unacceptably broad terms,
which result in a lack of foreseeability as to its effects.

In this short critique, it is defended that the most important guarantee for the expression-
based crimes such 301 is the right of criticism, as a ground of justification (defense),
and the right of criticism is codified as a special justification ground at subsection 3 of
301. The content and limits of the right to criticism as meant in art. 301 subsection 3
TPC appear to be determined within the framework of art. 10 ECHR and the case law
of the ECrtHR, and according to art. 90 para. 5 of the Constitution of the Republic
of Turkey, art. 10 ECHR takes precedence in the interpretation of art. 301 TPC.
However, the Court did not discuss these points in its judgment. Consequently, despite
of the position of the ECHR in Turkish legal system and other safeguards, saying that
301 does not meet the “quality of law” may qualify as an unjust interference in the
criminalization power of the State.

Key Words: The European Court of Human Rights, Ak¢am v. Turkey, Article 301 of
the Turkish Penal Code, the principle of legal certainty, quality of law, justification
grounds (defenses), the freedom of expression, the right of criticism, Article 90 of the
Constitution of the Republic of Turkey, interference in the criminalization power of
the State

OZET

Avrupa Insan Haklart Mahkemesi (AIHM) Akgam ve Tiirkiye davasinda verdigi
kararda, Tiirk Ceza Kanunu’nun Tiirkligii (Tirk Milletini) asagilamayi1 cezalandiran

The Judgment of the European Court of Human Rights (The Case of Altug Taner Akgam v. Turkey),
25 October 2011, No. 27520/07. Tulkens (President), Jociené, Bjorgvinsson, Popovi¢, Sajo,
Karakas, Raimondi.

Istanbul University, Faculty of Law, Department of Penal and Penal Procedural Law.
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301. maddesinin, igerdigi ifadelerin genisligi sebebiyle dogurdugu etkilerin
ongoriilemez oldugu gerekgesiyle, Avrupa insan Haklar1 Sozlesmesi’nin (AIHS)
ifade Ozgilirligline iliskin 10. maddesinin 2. fikrast baglaminda Mahkemenin
yerlesik igtihatlarinin gerektirdigi “kanun niteligini” tasimadigi sonucuna varmistir.

Bu kisa elestiride, ifade ozgiirliigiiyle iliskili suglarda en 6nemli giivencenin,
sugun hukuka aykirilik unsurunun olusmasini engelleyen bir hukuka uygunluk
nedeni olarak elestiri hakki oldugu, 301. maddenin 3. fikrasinda da bu hakkin 6zel
olarak vurgulandigi, elestiri hakkinin kapsaminin belirlenmesinde ise Anayasanin
90. maddesinin 5. fikras1 uyarinca i¢ hukukumuzun bir parcasi olan AIHS nin 10.
maddesinin ve konuyla ilgili AIHM ictihatlarmin dikkate alindig1, incelenen Kararda
bu hususlarin degerlendirilmedigi, dolayisiyla tiim bu olgular karsisinda 301.
maddenin “kanun niteligi” tasimadiginin sdylenmesinin, devletin cezalandirmaya
iliskin yasama yetkisine haksiz bir miidahale olarak nitelendirilebilecegi gorisii
savunulmustur.

Anahtar Kelimeler: Avrupa Insan Haklar1 Mahkemesi, Ak¢am ve Tiirkiye, Tiirk
Ceza Kanunu madde 301, belirlilik ilkesi, kanun niteligi, su¢un hukuka aykirilik
unsuru, ifade dzgiirliigii, elestiri hakki, Anayasa madde 90, Avrupa Insan Haklari
Sozlesmesi madde 10, devletin cezalandirma yetkisine miidahale

shosksk

I. THE SUMMARY OF THE JUDGMENT

As a professor of history, who researches and publishes extensively on
the subject of the historical events of 1915 concerning the Armenian
population living under the Ottoman State, the applicant published an
editorial opinion in AGOS, a bilingual Turkish-Armenian newspaper,
entitled “Hrant Dink, 301 and a Criminal Complaint”. In this editorial
opinion, the applicant criticized the prosecution of Hrant Dink, the late
editor of 4GOS, for the crime of “denigrating Turkishness” under Article
301 of the Turkish Penal Code (TPC). He also requested, in an expression
of solidarity, to be prosecuted on the same grounds for his opinions on
the Armenian issue. Following this publication, a complaint was lodged
against the applicant with the public prosecutor. In this complaint, it was
alleged that the applicant’s defense of Hrant Dink in the editorial violated
Articles 301, 214 (incitement to commit an offence), 215 (praising a crime
and a criminal) and 216 (incitement to hatred and hostility among the
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people) of the TPC. After the investigation, the public prosecutor made
a decision of non-prosecution on the grounds that the statements made
by the applicant, in his capacity as a professor of history, came within the
realm of protected freedom of expression under Article 10 of the European
Convention on Human Rights (ECHR), hence did not cause denigration of
“Turkishness”, nor amount to incitement to commit a crime, the praising of
a crime or criminal, or incitement to hatred and enmity amongst the people.
Following this decision, the complainant filed an objection against the
decision of non-prosecution whilst another complaint was lodged against
the applicant with the public prosecutor containing the same allegation.
Both these further complaints were also dismissed.

In Strasbourg, the applicant complained that the existence of art. 301 TPC
interfered with his right to freedom of expression. He maintained that the
mere fact that a criminal investigation could potentially be started against
him under this provision for his scholarly work on the Armenian issue
caused him great stress, apprehension and fear of prosecution and thus
constituted a continuous and direct violation of his rights under art. 10
of the Convention. The applicant also alleged that art. 301 TPC did not
provide sufficient clarity and failed to provide adequate protection against
arbitrary interference.

The Government asserted that the impugned legal provision had never been
applied against the applicant and that proceedings which have been started
had been terminated by a definitive decision of non-prosecution decision.
This constituted a clear sign that the applicant’s opinions were protected
by his right to freedom of expression under art. 10 of the Convention.
Accordingly, the applicant did not qualify as a victim, and his complaint,
which alleged the incompatibility of a national law in abstracto, should
be inadmissible, as it would amount to an actio popularis. As regards the
future risk of prosecution, the Government underlined that the applicant
was unlikely to suffer prejudice in the future because certain safeguards
had been introduced by the amendment of art. 301 which had significantly
reduced prosecutions under this provision. In this regard, the Government
emphasized the fact that in order to commence investigations under art.
301 public prosecutors needed to obtain authorization from the Ministry
of Justice.
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The Court concluded that an applicant is entitled to claim to be the victim
of a violation of the Convention, even if he is not able to allege in support
of his application that he has been subject to a concrete interference. In
such instances, the question whether or not an applicant can be regarded as
a victim under the Convention involves determining whether the contested
legislation is in itself compatible with the Convention’s provisions.
According to Court, the applicant had shown that he is actually concerned
with the evaluation of events of 1915, that he was involved in the generation
of expressions targeted by art. 301, and therefore is directly affected.

In the Court’s opinion, while the legislator’s aim of protecting and
preserving the Turkish Nation and fundamental State institutions from
public denigration can be accepted to a certain extent, the scope of the
terms under art. 301 TPC, as interpreted by the judiciary, is too wide and
vague. Thus, the provision constitutes a continuing threat to the exercise of
the right to freedom of expression, i.e. the wording of the provision does not
enable individuals to regulate their conduct or to foresee the consequences
of their acts. Taking into consideration the number of investigations and
prosecutions brought under this provision, any opinion or idea that is
regarded as offensive, shocking or disturbing can easily be the subject of
a criminal investigation by public prosecutors, and the safeguards put in
place by the legislator to prevent the abusive application of art. 301 by the
judiciary do not provide a reliable and continuous guarantee or remove
the risk of being directly affected by the provision because any political
change over time might affect the interpretative attitudes of the Ministry
of Justice and pave the way to arbitrary prosecutions. As a result, the Court
stated that art. 301 of TPC does not meet the “quality of law” required by
the Court’s settled case-law, since its unacceptably broad terms result in a
lack of foreseeability as to its effects.

II. THE CRITIQUE OF THE JUDGMENT

1. The European Court of Human Rights (ECrtHR) has concluded in the
case of Ak¢am v. Turkey that art. 301 TPC does not meet the “quality of law”
requirement attached in the Court’s settled case-law to art. 10 subsection
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2 ECHR, because of its unacceptably broad terms, which result in a lack
of foreseeability as to its effects. If the content integrity of art. 301 TPC,
the legal effects and place of the European Convention on Human Rights
(ECHR) in the Turkish legal system and the elements of crime in art. 301
TPC are taken into consideration, this decision is very open to criticism.
The decision includes a predictive judicial assessment of art. 301 TPC
based on some improper and partly abusive practices which took place in
the past, rather than a technical-judicial analysis of the provision, which
leads to undue interference in the criminalization authority of the State.

2. In its assessment of art. 301 TPC, the ECrtHR did not fully analyze
all aspects of this provision. While subsections 1 and 2 of this provision
describe the elements of the criminalization, subsection 4 of art. 301 TPC
refers to the condition of permission of the Ministry of Justice for the
investigation and prosecution of the crime. Subsection 3 contains a special
ground of justification which directly affects the provision’s “quality”,
from the perspective of the legality standards. In this subsection, it is
expressly determined that “The expression of an opinion for the purpose
of criticism does not constitute an offence”. Moreover, art. 90 para. 5 of
the Constitution of the Republic of Turkey declares the superiority of the
ECHR over national law'. As such, art. 10 ECHR takes precedence in the
interpretation of art. 301 TPC. Art. 26 subsection 1 TPC, which holds that
“No punishment is given to a person exercising his rights”, is also important
in this regard. However, the Court has not assessed these provisions.

3. According to Turkish penal law, an act constitutes a crime, if it fulfils
the material and mental elements of the crime description, if there is no
ground of justification. In other words, fulfilling the crime description is
not sufficient; the act must also be illegal in the sense that it is “illegal”,

! The text of this provision reads as follows: “International agreements duly put into effect bear the
force of law. No appeal to the Constitutional Court shall be made with regard to these agreements,
on the grounds that they are unconstitutional. In the case of a conflict between international
agreements in the area of fundamental rights and freedoms duly put into effect and the domestic
laws due to differences in provisions on the same matter, the provisions of international agreements
shall prevail”.
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whilst no justification grounds (defenses) exist’. Although justification
grounds generally do not require specification in relation to each type of
crime, subsection 3 of art. 301 TPC regards an exception to this general
rule, as it does constitute a special justification ground is codified within
the provision. This ground represents the right of criticism®. The content
and limits of the right to criticism as meant in art. 301 subsection 3 TPC
appear to be determined within the framework of art. 10 ECHR, as well as
art. 26 of Turkish Constitution, which regulates the Freedom of Expression
and Dissemination of Opinion. Thus, as long as an expression is exercised
within the content of the right of criticism, that act will not constitute
a crime under art. 301 TPC* The Court did not discuss this point in its
judgment, despite the fact that the non-prosecution decision of Turkish
prosecutor in this case based on art. 10 ECHR.

4. The ECHR’s assessments of art. 301 TPC from the perspective of the
principle of legal certainty are also problematic. As part of the principle
of legality, the certainty principle regards one of the basic principles of
Turkish penal law (art. 2 subsection 1 TPC)’. However, as set forth in the
Court’s decision, absolute certainty is unattainable in legal definitions of
crimes, whilst this difficulty is more evident in expression-based crimes.
The most important guarantee for these types of crimes is to determine
properly the limits of right to freedom of expression, as a ground of
justification (defense). In this context, the Court’s evaluations of the legal

2 Izzet Ozgeng, Tiirk Ceza Hukuku Genel Hiikiimler, (Turkish Penal Law, General Provisions)
Ankara, Seckin Publishing House, 2010, pp. 154, 263 et seq.; Mahmut Koca, ilhan Uziilmez,
Tiirk Ceza Hukuku Genel Hiikiimler, (Turkish Penal Law, General Provisions) Ankara, Seckin
Publishing House, 2011, pp. 75, 210 et seq. Under TPC, these are the defenses: The execution of
the provision of a statute (art. 24/1) or orders of a competent authority (art. 24/2), self-defense
(art. 25/1), and the exercise of a right (art. 26/1) and consent of a relevant person (art. 26/2).
See also the legal grounds of art. 301 TPC at Cumhur Sahin, izzet Ozgeng, Adem Séziier, Tiirk Ceza
Hukuku Mevzuati (Turkish Penal Law Legislations), Ankara, Segkin Publishing House, 2011,
Vol. 1 (Codes), pp. 431-433.

4 See Mehmet Emin Artuk, Ahmet Gékcen, Ahmet Caner Yenidiinya, Ceza Hukuku Ozel Hiikiimler
(Penal Law, Special Provisions), Ankara, Turhan Publishing House, 2010, pp. 1087-1092. For the
Turkish case law see Osman Yasar, Hasan Tahsin Gokcan, Mustafa Artug, Yorumlu-Uygulamali
Tiirk Ceza Kanunu (Turkish Penal Code with Comments-Case Law), Ankara, Adalet Publishing
House, 2010, Vol. VI (Articles 257-345), pp.8334-8341, 8346-8373. See also the legal grounds of
art. 301 TPC at Sahin, Ozgenq, Soziier, pp. 432-433.

Ozgeng, p.111 et seq; Koca, Uziilmez, p.47 et seq.
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certainty provided by the wording of art. 301 TPC, especially where they
are based on the risk of (arbitrary) prosecutions and abusive applications
of provision are not satisfactory. Because this grounds are not peculiar
to art. 301. The same reasons can be put forward for all other types of
expression-based offences. As such, any criticism of any person can lead to
a risk of criminal investigation for crimes such as defamation, depending
on the right to complaint of the injured party. A right to complaint can also
be abused, but this fact cannot solely be a criterion for the “quality of law”
of the relevant article.

5. It is true that in practice, there were some problems related to art. 301 of
TPC. The problems due to wrong applications stemmed from difficulties
in the delineation of the scope of the right to criticism, rather than the
broadness of the terms of subsection 1 and 2 of art. 301 TPC. As noted
above, if the scope of the right to criticism is determined by taking art. 10
ECHR and the case law of the ECrtHR in relation to this provision into
consideration, these problems do not appear. As a matter of fact, in this case,
the Turkish prosecutor has made the non-prosecution decision, by taking
into consideration and by referring art. 10 ECHR. On the other hand, the
permission of Ministry of Justice is the most important safeguards against
problems due to probable abusive applications of art. 301. Consequently,
despite of the position of the ECHR in Turkish legal system and other
safeguards, saying that 301 does not meet the “quality of law” may qualify
as an unjust interference in legislative power of the State.
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